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भाग II - H - पप -बर ( RY ) 
PART T - Section 3 - Sub -rectlea ( A ) 


भोली भाभकारो ( संघ राज्य क्षेत्र प्रशानों को छपकर) द्वारा जारी किए गए मारवा मोर पिसपनाए 
Orders and Notifications issued by Central Authorities (other than Admfalatrations of Uplom 

Territorles) 


भारत निर्वाचन आयोग 

मई दिल्ली, 11 फरवरी , 1993 
प्र . पा . 67. -- लोक प्रतिनिधित्व अधिनियम , 1950 ( 1950 
का 43 ) की धारा 13क की उपधारा ( 1 ) द्वारा प्रदत्त शक्तियों का 
प्रयोग करते हुए , भारत निर्वाचन पायोग गोवा सरकार के परामर्श से , 
प्राधिक विकास निगम गोवा के प्रबन्ध निदेशक श्री बी . प्रसाद को कार्य 
भार ग्रहण करने की तारीख से अगले प्रादेशों तक गोवा राज्य के लिए 
मुख्य निर्वाचन अधिकारी के रूप में नामित करता है उन्हें निर्वाचन आयोग 
के अधीन निर्षावनों से संबंधित राज्य मचिवालय में निर्वाचनों से संबंधित 
विभाग में सरकार के सचिव के रूप में भी पदाभिहित किया जाएगा । 

2. प्रायोग ने नोट किया है कि प्रसाद के पास प्रबन्ध- निदेश, माणिक 
निकास निगम , 3 सार्वजनिक उपक्रमों के निदेशक मण्डल के अध्यक्ष और 
4 लिमिटेड कम्पनियों के निदेशक मण्डल के निदेशक के रूप में मतिरिक्त 
कार्यभार है । प्रायोग गोवा राज्य में एक पूर्णकालिक मसप निर्वाचन अधि 
कारी रखने के लिए दवाब नहीं डाल रहा है क्योंकि राज्य में दो से 
अधिक संमदीय निर्वाचन क्षेत्र नहीं है । तथापि , किसी साधारण निर्वाचन 
के सत्रिकट होते ही श्री प्रसाद को समी और प्रत्येक अतिरिक्त कार्यभार 
से मुक्त कर दिया जाए और इस संबंध में एक अनुपालन रिपोर्ट मायोग 
को भेज दी जाए । 


3. श्री बी . प्रसार, मुख्य निर्वाचन अधिकारी , गोवा के रूप में कार्य 
करते समय प्रायोग की लिखित पूर्वानुमति लिए बिना उपर्युक्त पैरा 2 में 
उस्लिखित कार्यभारों के अतिरिक्त गोगा मरकार के प्रधीम कोई अतिरिक्त 
कार्यभार ग्रहण नहीं करेंगे । 

4. पदि माधारण निर्वाचन के सन्निकट होते ही श्री प्रसाद को प्राने 
सभी प्रतिरिक्त कार्यभारों से मुक्त नहीं किया जाता है अथवा ऊपर पैरा 
2 में उल्लिखित कार्यभारों के प्रतिरिका प्रायोग की अधित पूर्वानमति 
लिए बिना किसी भी प्रकार का कोई मतिरिका कार्यभार सौंपा आता या 
प्रादेश दिए जाते है तो इस प्रावेश की शर्तों के अनुसार श्री बी . प्रसार 
को ऐसा कार्यभार ग्रहण करने की तारीख से मुगप निर्वाचन अधिकारी, 
गोवा के पद से हटा दिया जाएगा और कोई मन्य मादेश म तो जारी 
किया जाएगा अथवा आरी करना प्रावश्यक समझा जाएगा । इसके पश्चात 
मुख्य निर्वाचन अधिकारी के रूप में उनकी ड्यटियों भौर कृत्यों के निर्वहन 
की गई सभी अथवा कोई भी कार्रवाई अप्राधिकृत , अधिकारिता रहित , 
नास्ति और पर्ष तथा सभ्य मानी जाएगी और उन्हे अपने भापको मन 
शासनात्मक कार्रवाई के लिए प्रस्तत करना होगा । 

[सं . 154/गोवा / 93] 

मावेश में, 
के . पी . पी . जट्टी, 
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ELECTION COMMISSION OF INDIA 
New Delhi, the 11th February , 1993 


O . N , 67. - - In exercise of the powers conferred by sub 
section ( 1 ) of Section 13A of the Representation of the Peo 
plo Act, 1950 (43 of 1950 ), the Election Commission of India , 
in consultation with the Government of Goa , hereby nomi 
nates Shri B. Prasad , Managing Director of Economic Deve 
lopment Corporation , Goa as the Chief Electoral Officer 
for the State of Goa with effect from the date ho takes over 
charge and until further orders . He will also be designated 
as Secretary to Governmont in the department dealing with 
elections in the State Secretariat dealing with elections under 
tho Eloction Commission . 


4. श्री एन , के . एन . माता को प्रायोग के पूर्व लिविस अनुमोदन 
के बिना किसी भी प्रकार का कोई अतिरिक्त कार्यभार सौंपा या ग्रहण 
करवाया जाये तो ये हम प्रादेश के अनुमार ऐसा अतिरिक्त कार्यभार 
ग्रहण करने की तारीख से मरुप निर्वाचन प्राधिकारी पश्चिम बंगाल में 
पवभार से प्राप पाप हटा दिए गए सममे गाएंगे और किन्हीं अलग आदेशों 
को जारी करने की आवश्यकता नहीं होंगी । उसके पश्चात्, मुख्य निर्वाचन 
अधिकारी के रूप में उनकी ड्यूटी और कार्य के तथाकथित निबाहने में 
उनके द्वारा की गई सभी या कोई कार्रवाई मप्रधिकृत और नास्ति और 
शून्य होगी और उनके विरूप अनुशासनात्मक कार्रवाई की जा सकेगी । 

[सं . 154/प . 4. 93] 

पादेश से , 
के . पो . मो . कुट्टी, सचिव 


2 . The Commission has noted that Shri Prasad has addi 
tional charge as Managing Director of Economic Develop 
ment Corporation , Chairman of Board of Directors of three 
Public Sector Undertakings and Director on the Boards of 
Directors of four Limited Cornpanics. The Commission is 
not insisting on a full-time Chief Electoral Officer in the 
State of Goa as tho Stato has not more than two Parliamen 
tary Constituencies . However, as soon as a General Elec 
tion becomes imminent Shri Prasad shall be diverted of all 
and every ocilitional charges and a complianco report sent 
to the Commission . 


3 . Shri B. Prasad , while functioning as Chief Electoral 
Officer, Goa, shall not hold without the prior written approval 
of the Commission . any additional charge whatsoever under 
the Government of Goa over and above the charges men 
tioned in paragraph 2 abovo . 


New Delhi, the 14th February , 1993 
O . N . 68 . - In exercise of the powers conferred by sub 
section ( 1 ) of Section 13A of the Representation of the People 

Act , 1950 ( 43 of 1950 ), the Election Commission of India, 
in consultation with the Goveroment of West Bengal hereby 
nominates Shri N . K . S . Jhala , IAS , Secretary to Government . 
of West Bengal as the Chief Electoral Officer for the Staty 
of Wost Bengal with effect from the dato he takes over 
charge and until further orders . 

2 . Shri N . K . S. Jhala shall cease to hold and hand over 
forthwith the charge of all or any charges of work , under 
the Government of West Bengal which he may be holding 
before such assumption of officc . No exceptions will be 
permitted . 


4 . If Shri Prasad is not diveyted of all his additional charges 
As soon as a General Election becomes imminent or is entrust 
ed with or ordered to hold any additional charge of any 
kind whatsoever over and above the charge mentioned in 
paragraph 2 above, without the prior written approval of 
the Commission , Shri B . Prasad will stand removed from 
the office of the Chief Electoral Otlicer , Goa from the date 
of assumption of any such additional charge in terms of this 
very Order And no other Order will , or need to be issued . 
All and any action taken by him thercufter in the discharge 
of his duties and functions as the Chief Electoral Officer shall 
be unauthorised . without jurisdiction , nonest and pull and 
void and he sball rendor himself liable to disciplinary action , 


3. Shri N . K . S . Jhala while functioning as the Chief 
Electoral Officer, West Bengal shall not be ordered to hold 
any additional charge whatsoever under the Goverament of 
West Bengal, except that ho should be designated Secretary 
to the Government incharge of Departinent under the Election 
Commission in the State Secretariat as decided by the State 
Government. 


No. 154 / GOA / 93] 

By Order, 
K. P. G. KUTTY , Secy 


नई दिल्ली, 14 फरवरी, 1993 
अ . आ . 68 .-.-- लोक प्रतिनिधित्व प्राधिनियम , 1950 ( 1950 
का 43 ) की धाग 13 की उपधारा ( 1 ) द्वारा प्रवस शक्तियों 
का प्रयोग करते हुए, भारत निर्वायन प्रायोग पश्चिम बंगाल सरकार के 
परामर्श से , श्री एन . के . पप , माना, पाई . ए . एस . पश्चिम बंगाल 
सरकार के सचिव को मुख्य निर्वाचन अधिकारी के रूप में , उनके कार्यभार 
ग्रहण करने की तारीख से और प्रगने प्रादेणों मक , इपके द्वारा नामित 
कर है । 


4 . If Shri N . K . S . Jhala is entrusted with or is made to 
hold any additional charge of any kind whatsoever, without 
the prior written approval of the Commission , he shall stand 
removed automatically from the office of the Chief Electoral 
Officer , West Bongal from the clate of assumption of such 
additional charge as per thig order and no separate Orders 
will, or need to issue. All and any action taken by him 
thercafter in the so called discharge of his duties and func 
tions as tho Chiot Eloctoral Officer shall be unauthorised 
and nonest and null and void and he shall render himself 
Jiablo to dsiciplinary action . 

[ No. 154 / WB/ 931 

By Order, 
K . P. G . KUTTY, Secy, 


मई दिल्ली, 19 फरवरी, 1993 


2. श्री एम . के . एस . झाला के अधीन सभी पदभार या किसी 
कार्य के पदारों को तत्काल लौंप में या धारण करना ममाप्त कर दें , 
ओ कि ये गा पदभार ग्रहण करने से पहले धारण कर रहे थे । किसी 
अपवाद की अनुमति नहीं दी जायेगी । . 


अ. आ . 69.---निर्वाचन मायोग 19-अकोला मंसदीय निर्वाचन - क्षेत्र से लोक सभा 
के लिए पांडुरंग पुंडलीक फुडकार के निर्वाचन को प्रश्नगत करते हुए 1991 
की निर्वाचन प्रणी से . 2 में बम्बई स्थित उच्च न्यायालय में नागपुर 
पीट के निर्णय को लोक प्रतिनिधित्व अधिनियम, 1951 की धारा 106 
के अनुसरण में इसके द्वारा प्रकाशित करता है । 

( संलग्न प्रादेश यहां छाएँ ) 


3. मुख्य निर्वाचन अधिकारी पश्चिम बंगाल के रूप में कार्य करते हुए 
भी एन . के . एम . झाला को यह आदेश दिया जायेगा कि वे पश्चिम 
बंगाल सरकार के अधीन किसी प्रकार का कोई अतिरिका कार्यभार नहीं 
ग्रहण करेंगे, सिवाय इसके कि उनको राज्य सचिवालय में निर्वाचन आयोग 
के अधीन विभाग के प्रभारी सरकार के मचिष नामित किया जायेगा 
जैसा कि राज्य सरकार द्वारा निर्णय लिया गया 


[ म . 82/ महा - लो . म ./ 2/ 91 ( नागपुर I ) ] 

मादेश से, 
बलवन्त सिंह, सपिण 


[HTT IIT 
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Now Delhi, the 19th February , 1993 
O . N . 69 . - - In pursuance of Section 106 of the Representa 
tion of the People Act, 1951 (43 of 1931), the Election Com 
mission of India horeby publishes the Judgment, dated Sth 
March , 1993 , of the High Court of Judicature at Bombay, 
Nagpur Bench , in Election Petition No . 2 of 1991, calling 
in question the election of Shri Pandurang Pundlik Fundkar 
to the House of the People from 19 - Akola Parliamentary 
Constituency. 

{No. 82 /MT-HP /2 / 91 (NAGPUR )] 

By Order , 

BALWANT SINGH , Secy . 
IN THE HIGH COURT OF JUDICATURE AT BOMBAY 

BENCH AT NAGPUR 
ELECTION PETITION NO . 2 OF 1991 
Sudhakar Ramkrushna Gangane, 

aged about 43 years, 
resident of Akot, 
Yatra Chowk , Taluka Akot , 
District Akola . 

- --PETITIONER . 

Vorsus 
1 . Pandurang Pundlik . Fundkar , 

aged about 42 years , 
resident of Khamgaon , 
Civil Lines , Tq. Khamgaon , 

District Buldhana ; 
2. Syed Azaruddin Syed Shamshoddin , 

resident of Mangrulpir, 
Jingar Galli, Tq . Mangrulpir , 

District Akola ; 
3 . Prakash Yeshwantrao Ambedkar , 

resident of Bombay, 
129 /Rajgruba, Hindu Colony, 

Dadar , Bombay - 14 ; 
4 . Ganesh Uttamrao Patil , 

resident of Akola , Alshi Plots , 

Taluka and District Akola ; 
5 . Professor Dr. Gopalrao Eknathrao Jagtap , 

resident of Akola , 
Moreshwar Colony, Tq , and Distt . 

Akola ; 
6 . Gangadhar Bhimashankar Ghodke, 

resident of Khamgaon , Ambika Nagar , 
Noar Ghatpuri Naka, Taluha Khamgaon , 

District Buldhana ; 
7 . Shantaram Bapurao Janorkar , 

resident of Mahan , Tq . and District 

Akola ; 
8 . Ramdas Ganduji Tayade , 

resident of Malkapur, 
Gorakshan Road , Akola , Taluka and 

District Akola ; 
9 . Pipankar Suryabhan Telgote , 

resident of Akola , Rangise Nagar , 

Taluka and District Akola ; 
10 . Dashrath Motiram Ghuwat, 

resident of Ghusarwadi, 
Post : Mhatodi, Taluka and District 

Akola ; 
11. Daudsha Ismailsha , 

resident of Telhara , Ward No . 1 , 

Taluka Tehara , Distt . Akola ; 
12 . Sumantrao Purushottamrao Deshmukh , 

resident of Akola , Labour Colony, 
Krishi Nagar, Ward No. 49 , 

Taluka and District Akola ; 
13 . Prabhawati Jagannath Dhande, 

resident of Jalgaon , Kanchan 
Industries , G -80, M . I. D . C ., 
Jalgaon , Taluka and District 

Jalgaon (Khandesh ) ; 
14. Raju Dattuji Dhamno, 

residept of Murtizapur, 
Taluka Murtizapur, Distt . Akola ; 


15 . Rajaram Baliram Navalkar, 

resident of Akola , Gondpura , 

Taluka And District Akola ; 
16 . Annasaheb Babarao Patil, 

resident of Yerli , Taluka Nandura , 

District Buldhana ; 
17. Suganchand Pandurang Patil, 

resident of Akola , Bapu Nagar , 
Shankar Nagar, T q . and District 

Akola ; 
18 . Chandrahas Jagdeo Feran , 

resident of Khamgaon , Foren Bhavan , 
Gopal Nagar , Taluka khamgaon , 

District Buldhana ; 
19. Bhai Rajnikant, 

resident of Akola , Swatantra Sainik 
Niwas, Panchshil Nagar , Taluka and 

District Akola ; 
20 . Nandkishore Dhaniram Yadeo , 

resident of Akola , 
Mahadav Nagar, Post Gandhi Nagar , 

Taluka and District Akola ; 
21. Sau . Ratnaprabha Panduang Wankhede , 

resident of Akola , Akot File , 
Ward No . 22 , Taluka and District 

Akola ; 
22 . Rajesh Yadao Wanjari , 

resident of Akot File, Akola , 

Taluka and District Akola , 
23. Sk . Shabbir Sk . Ismail , 

resident of Akot , Shanwarpura . 
Ward No. 35 , Tq. Akot, District 

Akola ; 
24 . Shruwan Daulat Wahurwagh , 

resident of Akola , Ravi Nagar , 

Taluka and District Akola ; 
25 . Sukhraj Mangru Maurya , 

resident of Shiyni, Taluka and 

District Akola ; 
26 . Syed Sharif Syed Sikandar , 

resident of Akot, Ward No. 21, 

Taluka Akot, District Akola ; 
27. Haridas Sitaram Ingle , 

residont of Chandur , Taluka 

· Akola , District Akola ; 
28. Sk . Hasan Sk . Madan Kadri , 

resident of Akola , Jam Mohalla 

Gawalipura , Tg . and District Akola ; 
29. Returning Officer (Ramesh M . Umbale ), 

Akola Parliamentary Constituency, 

Akola . 
S /Shri S . A . Bobde , D , B , Agrayal, and C . N . Adgaonkar , 

Advocates, for the petitioner . 
S Shri P . G . Palshikar und S . P . Palshikar and Smt. 

M . A . Khadakkar , Advocates , for the respondent 

No. 1 . 
Shri Anilkumar Thakkar , Advocate , for respondent Nos. 

2 , 4 , 8 to 10 , 12 , 14 , 15, 17 and 23. 
Smt, K , V . Sirpurkar, Advocate , for respondent Nos. 

22 and 28 . 
S /Shri P . P . Patil, GP , and Jagtap , AGP, for respondent 
No, 29 . 

CORAM : M . S . DESPANDE , J. 

Dated : 4th & Sth March , 1992 . 
ORAL JUDGMENT. — The petitioner , who was a candidate 
for the election from 19 - Akola Lok Sabha Constituency, 
challenges the election of the respondent No. 1 , the returned 
candidate, and acoks & declaration that the election of tho 
respondent No. 1 is null and void on account of his having 
committed corrupt practices under sections 123( 2 ), 12313 ) and 
123 (3A ) of the Representation of the People Act. 1951 (herc 
inafter referred to as the Act ); and a further declaration 
that ho has been elected from the şaid Constituency and 
alternatively , if the second rellof cannot bo granted for holding 
tresh cloction in the said Constituoncy . 
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2 . The petitioner and respondent Nos . 1 to 28 coolested th : 
lection for the Lok Sabha from Akola Pailiamen 
Hry Constituency , the notification for which under 
Kection 14 of the Act was published on 19th April , 1991, 
i tho Gazotto of India . The last date for filing 
nomination papers was 26th April, 1991. The scrutiny of 
the nomination papers was done on 27th April, 1991, and 
after the date for withdrawal of candidature , the poll was 
to be held on 23rd May, 1991. Tho dato of the poll was 
howoyer, adjourned to 12th June, 1991 , The rospondeot 
No. 1, the candidate of Bhartiya Janla Party (“BJP for 
shor ) was declared elected having secured 2 ,01, 800 votee, 
The petitioner was the closo second , having obloed 1, 56 , 687 
votes. The petitioner and respondent Nos. 2 to 28 lost the 
election. 

3. The contention of the petitioner is that the respondent 
No. 1 practised undue influence and committed corrupt 
practices within the meaning of sub -sections (2 ), ( 3 ) and 
(3A ) of section 123 of the Act, in view of his h : ving soli 
cited the votes on the ground of his religion by representing 
that hc was a candidate for the Hindus, set up by the 
Hindus and for the Hindus and that Hindus should yotc for 
him on the ground of his religion , Ho propagated that he 
and his party alone would promote and foster the cousc of 
Hindu religion . Though several instances had been pleaded 
in the petition, by the ordei passed on 9th and 2016 Ducem 
ber, 1991, upon the preliminary obections raised by tb : res 
pondent No. 1, rgo parts of tho petition wero ordered to 
bo struck down and the challenge wag restricted only to th : 
distribution of voicr -slips, as per Exhibit 24A annexel to 
the petition, and the speeches of Sadhvi Rutumbara in the 
public mcoting at Akola on 20th May , 1991, and the public 
meeting addressed by Acharya Dharmendraji Maharaj in the 
Open Air Theatre of tho Municipal Council, Akola on June 
$ 1991. In both these meetings , the speakers cxhorted the 
voters to vote for the candidatos sponsored by the BJP on 
the ground of their religion , while directiog venoin against 
Muslims gcnerally . According to the petitioner , these meet 
ings camo to bo addressed by the two speakers with the con 

tnt and condivarce of the respondent No. 1, in ordr to 
further his prospects at thc election , In view of these 
corrupt practices, it is being urged that tho elevrion of the 
rospondent No. 1 is liable to be set asido , 

4 . The respondent No . 1, hy his writteu -statement Aled 
on 8 - 10 - 1991 and the reply (Exhibit 74 ) to the amendeu 
paragraph No . 11 and 12 of the petition, denied that he 
cither distributed the voter - slips which bore the contents as 
in Annexure 24A to the petition , or that the two meetings, 
which had been addressed by the Sadhvi Rutambara agit 
Acharya Dharmendraji Mahari, made appeals the voters 
to vote for him on the ground of his Hindu religon . Accord 
ing to the respondent No. 1 , the two meetings wure held 
under tho auspicous of Vishwa Hindu Parishad ("VHP for 
short ) and had not becn arranged by him and they were 
not held either with his consent or connívance . 

$. The respondent Non. 4 , 8 , 9 , 10 , 12 , 14 , 15 17 22 and 
23 filed u joint written statement and are not at issue with 
the petitioner , The Returning Officer ( respondect No . 29 
did not also join issues with the petitioner and restid cup 
tent with the statement that since the allegations were 
directed against the respondent the respondent No . 1 he was 
not alvare of the facts mentioned in the petition . 

6 . The logies, which are for decision, are stated 5 : low 
with my findings : 
ISSUES 

FINDINGS 
( 1) (a ) Does the petitioner prove that 

the respondent No. 1 published 
and distributed the voters 
slips as per Ex. 24A wherein 
vote was solicited by 
mentioning Ram in Ayodhya ? ... . . 

No. 


Mungilal Bajoriya Vidyalaya 
making an appeal to tho voters 
to vote for alle sospondent No. 1 

on the ground of bis religion ? 
( b ) Doc s the petitioner prove that 

ihe appeal on the ground of 
religion was made by Sadhvi 
Rutumbbara Devi with the consent 
and connivance of the respondent 
No. 1 and in order to further his 

prospects at the election ? 
( 3 ) ( a ) Does the petitioner prove that a 

public meeting was addressed by 
Acharya Dharmendraji Maharaj in 
the open air theatre of the Muni. 
cipal Council, Alola on June 8 , 
1991 appealing to the voters to 
vote for thc respondent No. 1 on 

the ground of his religion ? 
( b ) Docs the petitioner prove that 

this was dono by Acharya Dhar . 
mendraji Maharaj with the consent 
and connivance of the respondent 
No. 1 in order to further his 

prospects at the election ? 
( 4 ) Does the pctitioner prove that 

thc respondent No . 1 thereby 
committed a corrupt practice 
under Section 123 ( 3 ) of the 

Representation of the People Aci ? 
( 5 ) Docs the petitioner prove that 

the clection of the respondent 
No. 1 is liable to be set aside . 
in view of the corrupt practices 
aleged ? 


No. 


7. The petition gives the buch -youud of iho cvents which 
led to the forming of an alliance betwecn the BJP , VHP, 
Shiv Sena , Bajrang Dal and th , like , beginnig with a rally 
heid in New Delhi on 4th April, 1991 in support of the 
plea that there was an electoral alliance between the VHP 
and the BJP wherein the issue of constructing Ram Mandir 
by demolishing Babri Masjid at Ayodhya wis projected . 
Reliance was placed on a nown-item ( Exhibit-50 ) appearing 
in the issue of Hitavada dated t5h April , 1991. P . W . 19 
Bynwart . Purohit way examined to show that rive contents 
of Exhibit 50 were true. He stuted that the write - up from 
Duhị Bureau has credibility and normally whatever is re 
ceived from Delhi Bureau is printed as it is 10 Hitavada of 
which he is tho Manuging Editor. The only corrections 
that are made are in the spellings and some cuch small 
eriory . The write - up from Delhi Bureau appear on the 
front page if the Hilavada with a bold heading - - VHP rally 
swears by Mundir, The really was held prior to the issue 
of the notification regarding the election with fauge portrait 
of Lord Ram and the replica of the proposed Sri Ram Tem 
ple forming tho backdrop of the big stage, where cver two 
hundred Hindu sajn . VHP, RSS und BJP leaders were seat 
al Banwarilal Purobit is said to have been grezied AS 
thc proceedings started and Acharya Dharmendraji Maharaj 
described him as a Rashtra Purush and epitome of Rumu 
Shakti. There is a reference to a speech by Shi Alal Bihari 
Vajpayee about Babri Masjid having become a barrier to 
the communal peace in the country, and if the templo con 
struction could hegin before the clection, then it would not 
remain an election issue. The report also icíess to a speech 
made by VHP Secretary , Ashok Singal and some firy speech 
es by Sadhvi Rutumbhara and others, and the arrival of 
Dr. Murli Manohar Joshi, President of BJP , and Lal Krishna 
Advani, when the rally was half-way through , Dr. Joshi is 
vaid to have said , " Ram is Bharat and Bharat is Ram " , and 
had observed that Kashmir would he liberated . There is . 
however, nothing in this report to show that the VHP And 
the BJP took a decision there to make the buiiding of Ram 
Mandir a common clectoral issuo. 


b ) Does this amount to an appeal 

to vote for the respondent No. 1 

on the ground of his religion ? 
(2 ) (1 ) Does the petitioner prove that 

Sadhvi Rutumbhara Devl addressed 
* public meeting at Akola on 
2015 May , 1991 on the pounds of 


8 . On behalf of the petitioner, reliance was placed on the 
portion of the Election Manifosto of BJP , at page 5, which 
reads as follows : 
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" SHRI RAM MANDIR AT JANMASTHAN 

refer to the respondent No. 1 being the candidate of the 

BJP and having been elected in the election of 1989 from 
BJP firmly believes that construction of Shri Ram Man 

the same Constiuency . According 10 the petitioner , the 
dir at Janmasthan is a symbol of the vindication 

offending portion is what followed : 
of our cultural heritage and national self respect. 
For BJP it is purely a national issuc and it will 
not allow any vested interests to give it a sectarian 

तथापी राष्ट्रद्रोह्याचे तुष्ट कारण करणा वा राष्ट्राच्या संस्कृत था 
and communal colour , Hence party is committed 
to build Shri Ram Mandir at Janmasthall by relocat 

मानबिंदू असणाऱ्या राष्ट्रपुरुष रामचंद्राला म्हणजेच पर्यायाने कोटी कोटी 
ing super imposed Babri structure with due 

TT Fifter THTRF TITITET fma WiFi IT par 
respect. " 

मुळे मध्यावधी निवडणूका धषित झाल्यात . बंधू भगिनीनो ह्या वेबन्या 
The respondent No. 1 denied having read the report in the 
HITAVADA to which reference has been made in some detail 

faTSOTT Fwaga STUTT FTC, ETISET TITATEYTTE TF Patatas 
above . Reference was also made on behalf of the petition 

वळण मिळाले, देशाची एकता व अखण्डता टिकावा तसेच खरा मन 
er to Exhibit-46 , whteh 3 a report in Tarun Bharat with 
New Delhi date line of , 5th April, 1991, to the effect that . . बेकारास काम, महंगाईस लगाम, शैतमालास दाम आणि अयोध्येत राम 
leaders of VHP and religious leaders had entered the field 
for canvassing for the BJP , and it contains a portion which 

म्हणजेच राष्ट्रपुनर्निर्माणासाठः याही वेळ पुन्हा कमल निशानी पर 
reads that after the BJP leaders had said on 4th April at the 

शिक्का मारुन या देशाचा राज्यरथ राम राज्याच्या दिशेने चालविण्यात 
massive rally at New Delhi that they would make the neces 
sary efforts for the construction of Ram Mandir at Ayodhya . : : TOT HTETT ST Tratti Jia , i fans F * T : : 
the VHP had declared that it would support the BJP , and 
a resolution had been passed to that effect in the Council 
of the VHP . 

The substance would be that the mid - term clection had 

becn necessitated owing to the perverted mentality of the 
9. The submission of Shri Palshikar, learned Counsel for opportunists who lent support to the traitors and insulted 
the respondent No . 1 , was that the news item (Exhibit- 46 ) Ramachandra , the high point of the nation s culture . It was 
cannot be read in evidence for the truth of its contents, and . . necessary to maintain the unity and integrity of the country , 
there is no reference anywhere in the pleading to a post to provide work for the unemployed , curtail inflation , ensure 
election arrangement between the VHP and the BJP regard - : . proper prices for the agricultural produce and existence of 
ing projecting the Ram Mandir issue jointly at the election . Ram in Ayodhya , and for bringing about a national regenc . 
P . W . 17 Vilas Dhok , who produced the issue ( Exhibit- 46 ) , ration and establishing Ram Rajya , the vote should be given 
stated that the press trust material, on which this news item to BJP . 
was based , had not been preserved . It is weil seitled that 
the production of a press report, by itsell , is not evidence 

11. On behalf of the petitioner, it was contneded that tho 
of the truth of the contents. Besides this , there is no mate 

reference to Ramchandra , who is a Hindu deity , and thc 
rial on the basis of which the arrangement could be inferred . 

establishment of Ram in Ayodhya and working towards Ram 
Indeed , it was observed in Samant N . Balakrishna v . George 

Rajya , amounted to an appeal to the voters to vote for the 
Fernandez (AR 1969 SC 1201) : 

respondent No. 1 . on the ground of his religion It is also 
" A news item without any further proof of what had 

urged that it was necessary to take into consideration the 
actually happened through witnesses is of no value. 

existing political situation in the .country and if 30 viewed , 
It is at best a second - hand secondary evidence . It 

there can be no mistaking of the fact that a religious colour 
is well known that reporters collect information and 

was lent to the appeal and the appeal was to vote for the 
pass it on to the editor who edits the news item 

respondent No. 1 only by reason of his religion . An analysis 
and then publishes it . In this process, the truth 

of the contents of the voter -slip would , however, show that it 

stated the back -ground in which the mid - term election had to 
might get perverted or garbled . Such news items 
cannot be said to prove themselves although they 

be held , and even Shri Bobde , learned Counsel for the pcti 
may be taken into account with other evidence if 

tioner , conceded that it would be difficult for him to contend 
the other evidence is forcible . A fact has first to 

that the reference to the immediate tack - ground , which led 
be alleged and proved and then newspaper reports 

to the holding of the mid terin election , would amount to 
can be taken in support of it but not independently . " 

an appeal on the ground of religion . He, however , urged 

that the reference to Avodhet Ram which , in effect meant 
There is no direct evidence in the present case to show that : construction of Ram Temple by demolishing Babri Masjid , 
the VHP and the BJP were electoral allies and they pro would be an essential rart of this appeal, because in the con 
jejcted the same issue in the same manner and had a com text of the political controversy then exising the referenco 
mon objective on the basis of which it could be said that to relocation of Ram Mandir in the Election Manifesto of 
VHP was agent of the BJP for the purposes of the election BJP cannot be read otherwise than as projecting the denoli 
propaganda and whatever the VHP did , had the inplicit tion of Babri Masjid and construction of Ram Mandir in its 
consent of the BJP . In the absence of proof of these fac place . : 
tors, nothing turns merely upon the newspaper reports un 
Icss something more is shown , that the speeches and actions 

12 . In Shubnath Deogam y . Ram Narain Prasad (AIR 
of the VHP were the result of an agency between the two 1960 SC 148 ) the question arose whether a leaflet addressed 
parties and had the consent of each other. . 

to the electorate mainly consisting of adivasis issued by the 

candidates party cosisting of adivasis , in the name of a 
10 . Issue No. 1 ( a ) and (b ). - The pleading originally with " cock ” which was the party s symbol in the election and 
regard to the distribution of voters -slips was very cryptic which , amongst the adivasis, formed a very important inte 
and read only : " Exhibit- 24A is a voter - slip published and gral part of religious ceremonies , invoked the wrath of the 
distributed by the respondent No. 1 , wherein also vote is deities on the electorate in case they forgot the cock , i. e., 
requested by mentioning Ram in Ayodhya " and by an forgot to vote for the party of which it was the symbol, was 
amendment made on 10th December , 1991. it was stated an appeal on the ground of religion , and it was held by 
inter alia , that although the name of publisher is shown as : . 

majority that an arpeal that it would be a religious act to 
Raju Agarwal, the expenses of printing of these voiers- slips 

vote in a certain mander would be an appeal on the grounds 
were incurred by the respondent No. 1 . The voier -slips were 

of religion . However, the proposition in the minority judg. 
received from the respondent No. 1 and his workers and 

rien deliverie by Subbarao . I. in that case was accomted 
the workers of BJP and were disributed to almost all the 

by a 5 -Member Bench of the Sunreme Court in Ramanbhai 
voters in the Constituency . In these voter s identity cards, 

Arhahhai Patel v . Dabbi Ajitkumar Fulsinji ( AIR 1965 SO 
appeal was made by the respondent No . 1 to vote for him , 

669); that being : 
Though the respondent No . 1 has denied that he had issued 
such voter-slips it would be necessary to examine what is 
the import of the voter -slip which appears at Exhibit 24A 

“ A distinction must, therefore, be drawn hewoon cep 
to à petition and was marked as X - 1 for identification in 

vãesing on rounds of religion and seeking of refer 
1* purse if the evidence. The first two paragraph only 

in graphic or picturesque language with analogies 
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- - - - 
from religious lo - e ; to illustrate, a candidate may all a part of the game, and so , wiven the question about 
appeal to the Olectroste consisting of persons pro . the effect of speecho delivered or pamphlets distributed at 
fcssing different regions , say Hindus , Mohammadans, clection mectings is argued in the cold atmosphere of 
Christians etc ., 10 vote for him and say that he judicial chamber , some allowance must be made and the 
would sacrifice h life in the cause of his consti impugned speeches or pamphlets must be construed in that 
tuency just like hrist sacrified his life to redeem light. 
the world . He may also say that like Rama, the 
virtuous, who killed Ravana , the rakshasa, the 
embodiment of evil, he would , if elected , put down 

13. It is in the light of these principles that the contents 
corruption , nepotism and the like in Government, He of the voter - slip will have to be und : rstood The question 
may evon say that he would sacrifice himself as a would be , whether Ayodhyet Ram lent a religious favour 
goat before Kali to bring happiness and prosperity to the appeal to voto for the respondent No. 1 . From the 
to his constituency . All these similies are drawn from original vernacular portion , it is clear that the last of the 
religion, but they do not embody an appeal, directly factors Ayodhyet Ram , was not used for making an appeal 
or indirectly , to vote for the candidate on the to vote on the ground of religion , but more probably because 
grounds of religion ." 

it rhymed well with the other three factor s 

" AIRT $ 19 , T h uff, T777777777" , 
In Ramanbhai s case ( supra ), it was further observed that and it is not possible to read the contents of the voter -slip 
a reference to prophets or religions or to delties Venerated 

ay all appeal on the ground of religioni so as to 
in a religion or to their qualities and decds does not necessarily 

come 

within the mischief of sub -section (3 ) of section 123 of the 
amount to an appeal to the religious sentiment of the elec 

Act, 
torate . Something more has to be shown for this purrose as 
indecd according to the majority of the Judges who decided 
the Shubnath s case , war established therein . To bring the 
illiterate electors within the mischief , it must be shown addi 

16 . Shri Palshikar, learned Counsel for the respondent 
tonally that either there would be a danger to their religion , 

No. 1, urged that even otherwise , it has not been shown 
or they would suffor miseries of wrath of God or that they 

that the contents of Exhibit 24A to the pcttiion - (document 
should cast their vote for a particular candidate whose elec 

marked as X - 1 for identification ) were the some as those 
tion symbol is associated with a particular religion just as 

of the slips issued by the BJP. P . W . 16 -Raju Agrawal, whose 

namc appeared as the publisher of the voter- slips and who 
to Cross is with Christianity . 

worked with the BJP at the Parliamientary Election , stated 
13 . Shri Bobde, however tirged that the observations in 

that ho had received the voters slip such as the clocument 
Ramanbhai s case , were that if a particular object of a 

inaiked X - 1 , and since the slips were not available , some 
plant, a bird or an animal associated with a dcity is used 

people from thc locality decided to raise contributions 
in - uch a way as to show that votes are being solicited in 

and print such cards. They colle ted small amounts and got 
the name of that deity or as would indicate that the dis 

Such cards printed , without asking for the format of voter 
masure of th : t deity would be incurred if a vo er does not 

slip from BJP office . He stated that he did not give the 
reuct favourably to that appeal, it may be possible to say 

material for printing himself whon the order was given to 

Rajeshwar Printers. He was not in a position to state that 
1hat 12: 53 amounts to making an appeal in the name of religion 
In the present case , as is apparent from the contents of the 

the nintter which was printed at by s instance way from line 
Yoter - slip , what the respondent No. 1 did was to ask for vote 

to line the same, as in the document marked X - 1 , he bud 
for him and his party for achieving Ram Rajya which , as is 

notmet the respondent No. 1 , nor had his consent for printing 
commonly understood , means good Government and not 

SLICH slips and he did this on his owi). He couldn t also say 
necessarily the Government of a particular roligion , Shri 

from memory whether the copy which he had given for 
Kobde tried to point out that if the manifesto itself said that 

priting had the words " Ayodhet Rum " , He asked the printer 
the BJP relieves in the construction of Ram Mandir at 

to include thc rhoto of respndent No. 1 , if it was available 
Janmasthan as a symbol of vindicaron of cultural heritage 

with him and he paid Rs, 140 for the 4000 slips which were 
and national self-resprct, there can be no mistaking that there 

prinier at his instance . In her evidence , Mrs . Topic (R . W . 2 ), 
Was An appeal on the ground of religion . What, however , who was the District President of Akola BIP and the Stato 
le overlooked is the portion which follows, and it says that 

Prodent of the Women s Wing from BJP , admitte . thit these 
the party view it as a purely national isglc and will not 

is a practice of issuing voter -slips and that BJP had printed 
allow any vested interests to give it a sectarian and commu sling at the election , but she coud not recollect what type of 
nal colour and its commitnient to build Shri Ram Mandir voter -klip it was and had not received a voter slip like the 
at Jamasthan by relocating super imposed Babri structure 

document marked X -1 , Dr. Nagmote ( R . W . 1 ), the Vice Presi 
with due respect, 

dent of Akola District BJP , stuled that he did not do the 
Work of printing and distributing Yoter -slips and that he ud 

nut print any voter- slips for the Farty and no other slirs 
14 . It is not possible to overlook the racing controversy 

were issued from the party for the election , Sliri Bobdo 
of the time, while construing the document which has to 

commented that they both are partisan witnesses and their 
be read as a whole . Indeed , it was obarved in Kultar Singh v . 
Mehinder Singh (AIR 1965 SC 141) that political issuos 

version should not be given credence. However , it was for 

111e petitioner to establish that the slips such 75 the docu 
hich form the subject matter of 

at 

controversies 
election meetings may indirectly and incidunt - lly introduce 

vecummt marked X - 1. Dr. Nagmote ( R . W . 1), the Vive -Presi 

the BJP or were printed at the instance of the respondent 
corsiderations of language or religion , but in decid ng the 

No . ;. The pleading of the retitioner was that though the 
question as to whether corrunt practice has been committed 
under Section 123( 3 ), care must he taken to consider the 

nome nf Raju Agarwal appeared as the publisher , the money 
impugned speech or appeal carefully and ways in the 

for fiinting had been paid by the respondent No . 1 . Raju 
light of the relevant political controversy . There Sikh votes 

A carwal stated that he had himself printed the slips and had 
were solicited for the Panth , appealing that victory of the 

paid for them , and there is no evidence to show that the res 
Panih will maintain the honour or thic Parth and while pondent No . 1 paid for printing of any slips. Indeed 
maintaining such honour , the goal of Funjabi Suha could be Raju Agrawal s evidence shows that he had not printed thic 
reached This appcal was addressert to residont- Sikhs In lips with tlic consent of respondent No. 1. 
para 9 of the report it was observed that the principles 
which had to be applied in construing such i document arç 
well settled . The document must he read as a whole and its 

17 . Reference may be made to the evidence of PW -29 
murnort and effect determined in a fair, objective and reason ( ivarsilal Sharm . A rartner of Rajeshwar Printers, who was 
Able manner . In reading such document, it would be un Thrun the clin ( Pyhibit 64 ) which is idcotiçal with the ono 
realistic to ignore the fact that when election meetings are marted at X - 1 for identification . He state that he had 
held and anpeals are made hy candidates of opposing politi mot printed the sline on white paper but on hlue , green and 
Cal pastime the atmosphere is yeually surcharged with parti - "yl naner. He could not say whether the materini hat ! 

tin ( celion and emotions and the use of aircrloles or heen prined in his Printing Press, and could not recollect 
otpiperater language , or the ndoption of metaphors , and the what were the contents of the yoter -slips printed , because as 
extremaren of expresion in attacking one another, ATS 

printer he did not read the contents of the material to he 
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printed . According to him , the photo of the respondent No. 1 , 
which appeured on the printed material, - had been given by 
Raju Agrawal, whilc Raju Agrawal stated that he had askeu 
ibe printer to get the photo himself . He admits that he 
tad ieceived the payments from somcone who came o n behaif 
or Raju Agrawal. Shri Bobde urged that in view of the 
close association of Gyarsılal with the BJP , because his offset 
Ining Press had been inaugurated by Dr. Murli Manohar 
joshi, the President of BJP , it wag evident that Gyajsılal 
would not support the petitioner . Howover, ths plending 
was only that it was really the respondent No. 1 who 
got the voter-slips printed by showing Raju Agrawal as the 
publisher, and had paid the money . This is the only pload 
ng by which the respondent No. 1 was sought to be connected 
with the voter -slips and , as I have already indicated, this has 
nor been established , 


21. The petitionor relied also on the evidenco of distribu 
tion of the voter -slipg . Shrikrishna Makoda (PW - 1), Pramod 
( coro (PW - 2 ) und Wasudeo Kulkarni (PW - 9 ) stated that they 
had written the voter- slips and that they were paid remunera 
tion for doing the writing work . The respondent No . 1 , in his 
evidence , denied that he had engaged these persons for writiny 
the voter- slips, and so did Dr, Nagmote (RW - 1 ). Srikrishua , 
Pramod and Wasudeo stated that uie slips on which they 
wrote the names of the addresses were similar to the document 
markod X - 1 for identification , Shrikrishna stated that Nagmote 
raid the remuneraiton to those who wrote the slips , after 
obtaining the moncy from the respondent No. 1 , and the only 
busts for this version was that he had seen Dr. Nagmote being 
handed over money , on one or two occasions, by the respon 
dent No. 1, but Shri krishna did not know if the money was 
handed over for this purpose , He had not been told by 
Dr. Nagmote that the respondent No, 1 had paid him tho 
ironey for the expenses . The document X - 1 , which Shội. 
krishna claims to have written , was not deposited with the 
BJP Office , though the addressce could not be found . Since 
he claimed to be a BJP workor, it was curious that he should 
have handed over the document to the petitioner for the 
10 / ; oses of this potition , Prainod Taore also stated that ho 
Jac! received money from Dr. Nagmote who was paid by 
lepondent No . 1 , but he could not say when the money was 
pid by the rospondent No . 1 to Dr. Nagmote, nor the mount 
Thich was paid . According to him , the scribes used to write 
1 * ! ! the nanies of the persons to whom the slips were issued . 
16 ideo (PW - 9 ) claims to have distributed the slips at Akola , 

* Rs. 50 per day , but he could not tell the date on which 
lie started distributing tho slips . Though he stated that tho 

of the writing was that the voters should vote for BJP 
for creation of Hindu Rashtra , that obviously is not tho 
writing in the voter -slips . He claims to have told the reti 
tioner about 5 to 7 days before his evidence that he would 
tell the truth , when it was asked by the petitioner whether 
he would say this , though he was not acquainted with the 
petitioner . 


18 . With regard to the contention of Shri Bobde that it 
couid not have been possible for the petitioner to procure 
casily the evidence which would show the nexus between 
the offending documents and the returned candidate , obviously 
the difficulty in proving the consent would not absolve the 
nctitioner from discharging that burden . 

19 . In this connection , it was urged that the first respondent 
should have produced the original voter - slips which he had 
printed, in response to the notice tu produce documents served 
on him . The respondent No. 1 stated that Bandu Punchbhai 
was jucharge of getting the voter -slips printed and paying 
the expenses, and when he enquired whether any voter - slips 
were left, he was told that one were left and this work had 
been given to Arnar Enterprises. Amar Enterprises doos riot 
have a Press and one of its partners, Amarlal is the brother 
of Gyarsilal (PW - 29 ). PW - 18 Tolaram Chauhuil, Deputy 
lection Offlcer , stated that in the return of expenses tile I 
by the respondent No. 1 , it was mentioned that Rs. 32 , 144. 00 
nad been paid to Amar Enterprises for printing voter -slips 
Arnar Enterprises could not be examined, though several 
chances were granted to the petitioner to produce that 
evidence . Since Raju Agrawal s evidence shows that fresh 
ndinting hud to be undertaken , hecause the earlier stock of 
voter - slips had been exhausted , no inforence can be drawn 
from the non- produc ion of the voter -slips by the responden ! 
No. 1. In any event, it wus for the petitioner to adduce 
evidence showing that the particular voter- slips had been prin 
ted by the respondent No. 1 and to dispel any reasonable 
doubt regarding the contents of thosc voter -slips, and the evi 
dence is woefully wanting in this respect. 

20 . On behalf of the petitioner , reliance was placed on 
M . Chenna Reddy v . V . Ramachandra Rao ( Vol, XL , Election 
Law Reports 390 ), where the fuilure of the appellant to 
examine the host and other important persons who attended the 
party given in the list of witnesses furnished by the appellant, 
and to deny the allegations against him , was held to be serious 
infirmity in the plea of the appellant, and the only reasonable 
inforence to draw , therefore, was that if these witnesses had 
como to give cvidence , they would not have supported th : 
appellant. It was also said there that such an inference can 
be drawn against a party who does not cali evidence hich 
should be available in support of his version . The submission 
of Shri Bohde was that it was necessary for the respondent 
No. 1 to show that the contents of the voter- slips, admittedly 
printed for the election of tho respondent No. 1 , wer different 
from those of the document markod X - 1 . This view in 
M , Chenna Reddy s caso was over -ruled in Surinder Singh v . 
Hardial Singh (AIR 1985 SC 89 ) where it was observed that 
for over 20 years the position has been uniformly accepted 
that charges of corrupt practice are to be equated with crimi. 
nal charpes and pront thereof would be not preponderance of 
rrobabilities as in civil action , but proof beyond rea Janable 
doubt as in criminal trials in view of the several decisione 
of Supreme Court , including that of a larger Bench in Mohan 
Singh v . Bhanwar Lal (AIR 1964 SC 1366 ). and all the 
co - ordinate Renches . In Razik Ram v . J. S . Chouhan (AJR 
1975 SC 667) , it was pointed out that just me in a criminal 
case , so in an election retition the respondent against whom 
the charge of corrupt practice is levelled . is presumed to he 
innocent unless proved guilty . A grave and heavy onus, 
therefore, rests on the accuser to establish each and every 
ingredient of the charge by clear. unequivocal and un -im 
neachahle evidence beyond reasonable doubt. as the commis 
sion of a corrunt practice ontails serious renal consequences , 
It not only vitiates the election of the candidate concerned 
but also disqualificg him from taking part in elections for a 
considerably long time, 


22. Reliance was also placed on the evidence of the persons 
who stated that they had received such slips and they are 
PW - 11 Madhukar Kamble , the Joint Secretary of the Con 
gress ; PW - 12 Ramchandra Goenka , whose name appeared in 
an appoal made by certain persons to vote for the respondent 
No. 1 at the election ; PW -13 Surendra Shaba ; and PW -21 
Ramkrishna Nikhade, Branch Manager of a Sceds Company . 
Madhukar Kamble and Ramchandra Goenka, as alroady 
stated , are partisan witnesses, as they belonged to the camo 
party as the petitioner , and they made no complaint on any 
occasion to any of the authorities that an appeal on the 
pound of religion was being made for securing botes PW - 13 
Surendra Shaha stated that after he received the slip like 
document markod X - 1 , he felt that by Ayodhyet Rum , it was 
meant that the BJP would build Ram Mandir in Ayodhya , 
He was a Congressman and says that he left Congress in 
1986 as he had differencos with the locul Congressmen , He 
was also a member of Sanjay Gandhi Niradhar Yojna fur 
Akola City . His interest in the petitioner is, therefore , 
obvious . PW -21 Ramkrishna Nikhade produced the votes 
slip (Exhibit - 53) and stated that whon the BJP worker brought 
the slip to him , the respondent No. 1 accompanied him to 
his place , obviously , in an attempt to show that the respon 
dent No. 1 directly distributed the voter - slips, a circumstance 
which the respondent No. 1 denied . 


23 . Three other persons, whose names had not been die 
closed in the original list of witnesses filed by the petitioner , 
viz., PW - 24 Anil Mhaisne; PW - 25 Ganpat Khads : and PW -26 
Rajaram Nimbalkar, were examined to show that thev had 
received the voter- slips ( Exhibits 64 , 67 und 70 ) which are 
identical to the document marked X - 1 . It is interesting to 
note that in the application (Exhibit 61) , which the petitioner 
filed on 13 - 2 - 1991, he has stared that he had come to know 
only the day before about these witnesses , though the evidence 
of those three witnesses shows that the slips had been given 
to the workers of the petitioner long back . A SIVS That 
his slip wag lying with other papers in his he is and he 
searched it out and gave it to pctitioner s workers when they 
enquired about it with him , about 2 days before 13 - 2 - 1992 , 
PW -25 Ganpat stated that he had taken the slin with him 
to the polling booth , but brought it back , though the purpose 
of the voter -slip is only to informed the voter about the 
booth where he is to vote and his number in the voter - liet. 
PW - 26 Rajaram states that the BJP workers gave the alip 
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29 . It was urged on bohalf of the petitioner that the copont 
of the respondent No. 1 to whatever Sadhvi Ritambhara sua 
at the meciing would be apparent from tho fact that the video 
Tecuiding W ":19 made at the instance of the respondent No. 1 , 
that lie had arranged for the transport of the people from 
ikut to Akola for attending the meeting by engaging trucks 
w had also made arrangements for announcing the date 
4 . 1.1 til venue of the inecting ut Akot, 


30 . It must, however , be said that there is no 
i cuding about the transporting of people 
for attending the meeting from Akot to Akola , and the 
part of the evidence which has bouring on this point shall 
have to be oxcluded from consideration . The cvidence of 
P . W . 3 Mohan Wade purports to show that ho owns a truck 
and Mahadeorao Bodke (R . W . 4 ) and respondent No . 1 had 
approached him on 15-5 -1991 and asked him to give his truck 
for the meeting to be addressed by Sadhvi Rutambhara at 
Akola , saying that they would put the diesel in the truck and 
that he had lent his truck to them without charging for the 
truck . Both , tho respondent No. 1 and Mahadcorno ( P . W . 4 ) 
denied that they had approached Mohan Wado for giving 
the truck . Nandu Joshi ( P . W . 4 ) also stated that lie had 
given his truck on 20 -5 - 1991 for that purpose. by suspending 
the work of carting which he was engaged in doing at that 
time, and that he had not charged for the truck . It is note 
worthy that apart from the absence of pleading, there is no 
documentary evidence to support their version. No passenger 
had been examined to show that free ride hud been given 
in the trucks, at the instance of the respondent No. 1, to 
the people from Akot, for attending Sadhvi Rutambhara s 
speech at Akola . The type of evidence , which has bcon ad 
duced by the petitioner in order to establish the corrupt 
practice, cannot bo relied upon to prove such a grave charge 
As cormipt practice which would not only result in setting 
Aside the election of the respondent No. 1 , but would also 
have the effect of disqualifying him from contesting all future 
clections. The evidence regarding the respondent No . 1 , 
arranging for the transport of the voters from Akot to Akola , 
cannot, therefore, be relied upon . 


(Bx. 70 ) to him boforo 23 -5 - 1991 and when ib . petitlover s 
workers chat to him after 12 -6 - 1991, he gave tho klip to 
them about one- and - a - half pionths before he gave his evidenco 
to the politioner s workers . It is remarkable that all these 
voter -slips show the name of the publisher us Raju Agrawal, 
and from this , it is difficult to infor, in view of whut has been 
statod oarlier , that the slipy had been distributed by the 
workers of the BJP with the consent of the lespondent 
No . 1 . 

24 , Shri Boube urged that there was no resson why these 
persons, with whom the respondent No. 1 and Dr. Nagmote 
Fidmittedly had no quarrel, should have come forward to speak 
übout their having received these voter- slips, and that iheir 
evidence should he regarded as trustworthy . I have already 
referred to the factors which make the evidence unacceptable . 
Pelving on Rahim Khun v. Khurshid Ahmed (AIR 1975 SC 
290 ) , it was urged that the motive for circulating these voter 
Slips was to help the respondent No. 1 , and he criculation of 
the voter- slips can be accepted . However , as the Supreme Court 
has pointed out in that case , precedents on legal propositions 
Aro useful and binding, but the variety of circumstances and 
peculiar features of each case cannot be identical with those 
in another and judgments of Courts on when and why u certain 
witness has been accepted or rejected can hardly serve as 
hinding decisions. In Kanti Prasal Javshankar Yagnik v . 
Purshottamdas Patel ( AIR 1969 SC 851), the decision turned 
on # manuscript written by the candidate himself setting 
out the programme of Shambhu Maharaj with whom the 
cond late had toured an and had attended his meetings and 
that cannot be regarded as a parallel in the present ca50 . 
Tliesc decisions, therefore , ore of no assistance to the 
petitioner . 

25 . I must , therefore , hold that it has not been proved 
that the respondent No . 1 published and distributed the voter 
slips As for Ex. 24 - A to the petition ( document marked X - 1 ) 
wherein vole uus solicited hy mentioning Rom in Ayodhya 
und that it did not aniount to an appeal 10 vote for the 
rospondent No. 1 , on the ground of his religion 

26 . Tesne No. 2 (a ) and ( b ) . - Beforo I come to the evidence 
addured for seeking to connect the respondent No. 1 with the 
meeting hy Sadhvi Ritambhara , it is necessary to determine 
whether the transcript of the speech alleged to have been 
marie hy her , in a nublic meeting at Akola , on 20th May , 
1991 , maila on appeal to the voters to vote for the respondent 
No, 1 on the ground of his religion . 

27 . The main theme of the speech of Sadhvi Ritambhara 
46 . ipparent from the transcript, was the construction of a 
tample of Ram at Janmasthan i n Ayodhya . While criticisine 
the Government for taking the demand lightly for over 40 
vrare in asserting that Babri Maslid has been built at 
Anthya by an alien who had raided India , the emphasis was 
that it was a relic of foreign domination which injured the 
pyride of India and the Hindus. It is not necessary to refer 
in the criticism of the actions of the several political leaders 
helonging to the nrmosition , including Prime Ministers Rajiv 
I mithi. V P . Shigh and Chandrashekhar , except that in 
potition in the criticism which was quite permissible by 
virtue of their being lenders of political parties. the thrust 
ving on their apathy to the construction of Ram Mandir. 
There was an exhortation to the Hindus not in associate from 
Rani Marutis . with the promise that those who will 
work for Hindi interent would rule the country while criticis 
ing the action of Mrlavam Singh ag a murderer of neople and 
* monsible for their blood . Though she claimed that she 
clint not belong to any political party , including BJP , and was 
not responsible to them . she stated that since the BJP 
followers were travelling in the direction of the construction 
of the Temple of Shri Ram , thev should be supported . 

28 . Though Shri Palshikar, learned Counsel for the reg 
tprent No. 1, nrced that the secch should be read as a 
whole for determining whether it amounted to an appeal to 
vote on the ground of religion , he was not in a position to 

V how , in view of what had heen stated , it could not be 
reanrtleri , An annel to vote for the BJP candidates on the 
17unt of the Hindu religion . The exhortation was to Hindug 
hv reference to the movement started by VHP for construc 
non of Rim Mandir , to vote for BIP candidates who wanted 
to construirt the temnle , in pursuanC of the resolve of the 
Saints to reach BJP to Delhi. She stated that she had not 
roma fan olectiin asunnonda . hut Her srce : h would influence 
the plaction and thing she was not sold to any party . The 
norerl to vote on the ground of religion iq inescapable , though 
at the same time, she made it clear in her own speech that 
she was not sold 10 any party , including the BJP . 


31. The evidence regarding the announcement of Sadhvi 
Rutambhara s meeting comes from P . W . 5 - Kunhyyalal 
Thakur, the rickshaw driver, who speaks about his having 
called by Dr. Nagmoto on 14 -5 - 1991 for announcing the 
programme of Sadhvi Rutambhara in the town of Akot and 
tho outskirts, as sho was to address a meeting at Akola on 
20 - 5 - 1991 . The announcement was to be that Sadhvi 
Rutambhara was coming for the election campaign on behalf 
of BJP to support the candidature of respondent No . 1 and 
that the public should attend in large number at Akula , He 
also mentions that Dr. Nagmole had asked him to get the 
loudspeaker ard battery -set from Laxman Ingle ( P . W . 8 ) 
who had beon asked to provide the material, and that he was 
puid Rs, 100 for plying tho rickshaw for this purpose , Ho 
stated that he was paid for the first two days by Dr. Nagmote , 
which Dr. Nagmoto ( R . W . 1 ) denies in his evidence. He 
also mentions that on the third day , he was told by Dr. 
Nagmote that he did not have the money and that it would 
be paid after money was received from the respondent No. 1 . 
A similar announcement is said to have been made also for 
the speech of Acharya Dharmendraji Maharaj from Sth to 
8th June, 1991. On the day, on which Acharya Dharmendraji 
Maharaj s speech was given , the respondent No. 1 paid the 
money to him , when Dr. Nagmote toid him that they had 
come for their dues. He admits that Ingic did not take any 
money from him for the loud -speaker and he 301 in all 
Rs. 1000 for the work he did for the election . Laxman 
Inglo (P . W . 8 ) stated that he fixed the loud - speaker to Thakur s 
rickshaw on a message from Dr. Nagmole for making the 
Announcements regarding the speeches of Sadhvi Kutambhari 
and Acharya Dharmendraji Maharat, and that he was paid 
Rs. 1000 by the respondent No . 1 , when he came to Akot on 
8 - 6 - 1991. He, however, stated that it was not his practice to 
ask the purpose for which the loud -speaker was required , as 
it used to be given on hire , and that Dr. Nagmote had not 
approached him directly , but it was Thakur rickshaw walla 
who gave him the message. It is apparent that for the 
amounts alleged to have been received , no receipt had been 
obtained or passed . nor was any person who had heard tho 
announcement bolor mado, examined as a witnesa , Both , 
Dr. Nagmote and the respondent No . 1 , in their evidence , 
denied that Thakur s rickshaw was engaged and Laxman 
Ingle s loud - speaker had been takon . The evidence of the 
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instance of BJP or the respondent No . 1, that the meetings 
of Sadhvi Rutambhara and Acharya Dharmendraji Maharaj 
had been arranged . no responsibility cau be fixed for the 
arrangement of these meetings on either of them . 


respondent No . 1 and Satyanarayan Vyas (R . W . 5 ) as well 
as Prakash Sharma (P . W . 6 ) shows that on 8 -6 - 1991 , the 
respondent No. 1 had gone from Khamgaon to Akola and 
from Akola to Shegaon for holding a meeting, and this would 
show that he could not have been at Akot in the evening 
of 8 - 6 - 1991 when Thakur and Laxman Ingle could have been 
paid the amount, as they said . Apart from this, there is 
no pleading regarding the announcement having been niade 
by these two persons , or by anyone, at the instance of the 
respondent No. 1 , in the manner stated . 


32 . The link , that is sought to be established between the 
incetings addressed by Sadhvi Rutambhara and Acharya 
Dharmendraji Maharaj s speeches by showing that the res 
pondent was responsible for giving publicity to the meetings , 
is too tenuous to merit credence . With regard to Sadhvi 
Rutambhara s meeting, P . W . 6 - Balu Kokate stated that he 
received a message on 20 -5 - 1991 that he had been asked by 
respondent No. 1 to go to Akola for recording on a video 
cassette the programme of Sadhvi Rutambhara , and that he 
received Rs. 2000 for this purpose . The meeting began at 
about 3 . 15p.m ., on Bajoriya Ground. He had no occasion 
to see who had gathered at the place , because he started his 
work immediately , and he identified the video cassette (Exhibit 
27) as the one which he had recorded , after it was played in 
Court for some time. According to him , the order was to 
prepare 20 to 22 copies of the cassette , after he prepared 
one, and he prepared 20 copies of the original cassette, after 
receiving Rs. 2000 , at the rate of Rs. 100 per cassette . The 
cassette , that was left with him , was handed over to the 
petitioner, and that was the one which he had played in 
Court. It appears from his evidence that he never met the 
respondent No . 1 directly , nor was he given in writing the 
order for 20 cassettes, and that it was his practice to issue 
receipts for money received and to retain the duplicate , But 
no such receipts were got produced by the petitioner in this 
case . In view of the clear admission by the witness that 
the respondent No . 1 had not approached him for the cassette , 
and he had not disclosed the identity of the person who is 
said to have approached him for doing job for the respondent 
No . 1, it is impossible to hold that the respondent No . 1 
was responsible for engaging him to prepare the Video cassette 
for Sadhvi Rutambhara s programme. 


35 . The last circumstance urged was the presence of the 
respondent No . 1 , at the meeting addressed by Sadhvi 
Rutumbhara , Dr. Dhone ( P . W . 28 ) spoke about an alliance 
between Shiv Sena and BJP , but on the basis of separate 
manifestoes for the election , and stated that there was a 
distribution of seats between these two parties. With regard 
to the meeting dated 20 - 5 - 1991 addressed by Sadhvi Rutam 
bhara , where he was present, he stated that it was organised 
by VHP in connection with the movement for construction 

of Ram Mandir and at that meeting, respondent No . 1 was 
* also present . He could not say for the benefit of which 

party , the meeting was held . Ashok Thakur P . W . 27), a 
Police Inspector , who was responsible for sending reports of 
public meetings to the CID Office at Bombay and had in 
structions to cover all election meetings, stated that the 
meetings addressed by Sadhvi Rutambhara and Acharya 
Dharmendraji Maharaj had been arranged by VHP s Akola 
Branch , in connection with the movement for construction 
of Ram Mandirat Ayodhya . He stated that his informa 
tion was based on what Constable Madhukar Joshi, who 
had attended the meetings in the course of his duties, had 
told him . Both , Mrs. Tople R . W . 2 ) and the respondent 
No 1 also assert that these two meetings were held by the 
VHP. Even Surendrakumar Shaha ( P . W . 13) stated that 
the person , who made the annoucement for the meetings , 
was Subhash Deshpande of VHP. As I have already indi 
cated , even the contents of the speech of Sadhvi Rutambhara 
show that she had not been addressing the meeting as the 
agent of any party , but on her own . It is, thus, clear that 
Sadhvi Rutambhara cannot be said to have acted as the 
agent of the BJP or the respondent No . 1 . 

36 . With regard to the presence of the respondent No . 1 
the pleading, which was introduced by the antendment of 
the petition , was that Sadhvi Rutambhara was reecived by 
the respondent No . 1 at the gate of the Bajoriya Vidyalaya 
and he also reached her upto the gate , after the speech was 

over , without dissociating from the views expressed by her. 
· Wasudeo Kulkarni ( P . W . 9 ) stated that he was sitting out 

side , because Sadhvi Rutambhara came late, and after she 
came, he went to the place of the meeting . Sadhvi Rutam 
bhara and Dr. Dhone, MLA , alighted from the car and 
went towards the meeting, which was held in an open space, 
where the volunteers of Bajrang Dal made way for them , 
and Dhone s father garlanded her first and , amongst others, 
Pramilatai Tople and respondent No. 1 also garlanded her , 
Sadhvi Rutambhara and Phone s father sat on the dias and 
the others sat elsewhere . It is clear from his evidence that 
the respondent No. 1 did not sit on the dias , but sat in the 
area which was reserved for Press, because he had arrived 
late and could not find a seat elsewhere . There is no refere 
ence any where in the evidence except that 
of Wasudeo Kulkarni to the respondent No. 1 
having garlanded Sadhvi Rutambhara , nor is there 
any evidence to show that Sadhvi Rutambhaia was seen up 
to the gate , after the speech by the respondent No . 1 Wasu 
deo Kulkarni does not mention this. Ramchandra Goenka 
( P . W . 12 ) spoke about the respondent No . 1 sitting near 
the dias but made no mention about the respondent No. 
1 reeciving and garlanding Sadhvi Rutambhara . He stated 
that respondent No . 1 , alongwith others, also raised hands 
at the end of the meeting, but it is difficult to accept his 
version on this point. In fact, the evidence shows that a 
car had come up to the dias , after the meeting was over , 
and Sadhvi Rutambhara left by that car , and Surendrakumar 
Shaha ( P . W . 13) further says that he cannot say if the res 
pondent No . 1 had consented to the slogans raised by 
Sadhvi Rutambhara . 


33 . Shri Bobce , learned Counsel for the petitioner, urged 
that since Kokate had no interest other than the merely pro 
fessional work which he had done , there was no reason why 
his account should not be accepted . However , the evidence of 
Kokate can only be accepted for showing that he had prepared 
the casseite but not for the purpose of establishing the con 
ncction of the respondent No . 1 with the preparation of the 
video cassette . Respondent No. 1 denied that Kokate had 
prepared this video cassette and stated that it was Vaze 
Photographer who had done this job , huht he had not made 
any enquiry from Vaze and , according to him , there was an 
announcement after the meeting that whoever wanted a cassette 
could have it from Vaze. First respondent s version , in his 
cross- examination . however , cannot lend any assistance to 
the petitioner to fill in the gap and show that the respondent 
No. 1 was responsible for preparing the video cassette . 


34 . Two other witnesses - Ramchandra Goenka (P . W . 12 ) 
and Surendrakumar Shaha (P . W , 13 ) were examined to show 
that announcements were made on loudspeakers for Sadhvi 
Rutambhara s meeting. Ramchandra Goenka tried to say 
that there was an agreement between the VHP and the BJP 
to help each other in building the temple in Ayodhya , but 
obviously he did not know of any national leaders of these 
two parties having said so , and his information was based 
only on newspaper reports, and his version , therefore , would 
not be of any help to the petitioner. No importance can be 
attached to Goenka s version , because he was one of the 
siognatories to the appeal made in the Matrubhumi, dated 
10 - 6 - 1991, filed with the list (Exhibit 35 ) , to vote for the 
respondent No. 1 , and he was obviously a partisan witness . . 
Surendrakumar spoke about hand -bills being issued and loud 
speaker --- announcements having been made by the BJP , RSS 
and VHP workers about the meeting, but none of those docu 
ments were produced . I have already pointed out that he is 
an ex - Congressman and an office -bearer of Sanjay Gandhi 
Niradhar Yojna, and in the absence of convicing material, 
which could have been produced to show that it was at the 
562 GI /93 - - 2 


. 


37 . The evidence of Mrs. Tople (R . W . 2 ) and the respon 
dent No . 1 ( R . W . 7) shows that after the meeting, when 
they discussed the speech , they agreed that Sadhvi Rutam 
bhara had taken an extreme stand . Shri Bobde, learned 
Counsel for the petitioner , urged that discussing the speech 
privately in this manner would not amount to dissociation 
by the respondent No . 1 with the views expressed by Sadhvi 
Rutambhara, 
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38 . The question really is, whether there was a duty 
on the respondent No. 1 . in the circumstances narrated 
above , to express dissociation with the stand taken by 
Sadhvi Rutambhara in the speech . It is clear that the meeting 
had not been arrangeď either by BJP , Mrs. Tople or the 
respondent No. 1 , but by VHP. The respondent No. 1 was 
Tiot sitting on the dias. It was not that people with similar 
idiologies alone attended the meeting . It is apparent that 
Mc. Goenka and Mrs. Korpe who belongid to Congress 
(1), had also attended the meeting and the audience was 
not restricted to people belonging to only one idiology . 


establish Hindu Rashtria ; that the traiiors would be reinoved 
from the Government and Ram Raia would be established . 
This is followed by reference to the Bofors kickback ; the 
harassment of the Tamilians in Sri Lanka and of non -Muslims 
in other couģtries , together with criticism of the policies of 
Rajiv Gandhi. After removal of the statue of Queen Victoria 
tecause she was a foreigner, it * * mentioned that Babar s 
bearded goats could not be Swadeshi ( local), and it was 
becessary to determine who belong to Ram and who , to 
Haram Then , there is a reference io the capacity of seventy 
Crores Hindus to remove all others and the vow that if 
they were not allowed to go to Ayodhya , the others would 
- not be allowed to go Delhi and that the doors of the Parlia 
ment could be closed to them . The Sreech was replete with 
Critic sm of Muslims and appeals to the Hindus to vote for 
the Symbol “Lotus and the deteimination to renovate the 
temple at Ayodhya . Though Shri Pulshikad urged that the 
speech , as a whole , shall have to be considered for ascertaining 
what has its impact and its appeal, whether it was on the 
ground of religion or not the more one reads the speech , the 
nore clear it is that there was an appeal to vote on the 
grourid of religion . 


The position in Kanti Prasad Jayashanakar Yagnik v . 
Purshottamdas Ranchhoddas Patel (AIR 1969 SC 851) was 
different, as already stated , as is apparent from para - 38 . 
There , the manuscript was written by the candiadte him 
self who accompanied Shambhu Maharaj on his tour and 
attended the meetings which were addressed by Shambhu 
Maharaj, It was in that context that the Supreme Court 
observed that it had not been shown that the first respondent 

had dissociated himself with any of the remarks in the 
speeches. Such is not the situation here , and the respondent 
No. 1 could not needlessly be expected to dissociate with 
the views expressed at a meeting which he had not arranged 
but only attended and was one of the audience . 


41. uri Bobde relied on several circumstances to show 
that the meeting had been arranged by the BJP and the res 
pondent No. 1. I have already po nied out that the circum 
stance that the meeting had been arranged and that the 
announcements came to be made by the BIP or the res 
pondent No. 1 , had not been pleaded . I have already dealt 
with the evidence bearing on this so nt and it is not neces 
sary to go into it again . 


In Samant N . Balkrishna v . George Fernandez (AIR 1969 
SC 1201) it was pointed out, while considering the provi 
sions of section 100 ( 1 )( b ) and 100( 1 )( d ) of the Act that 
there must be some reason , and the reason was that an 
agent cannot make the candidate responsible , unless the 
candidate had consented to the act of the agent which 
materially affected the reusit of the returned candidate . 
In the case of any person (and he may be an agent), if he 
does the act with the consent of the returned candidate , there 
is no need to prove the effect on the election . In para - 46 , 
it was pointed out. 


" We think that regard being had to the activities of 

Mr. Atre as editor and his own personal hostility 
to Mr. Patil on the issue of Sampurna Maharashtra 
Samiti, we cannot attribute every act of Mr. Atre 
to Mr. Fernandez. Mr. Chari is right in his con 

tention that Mr. Atre s field of agency was liimted 
* to what he said as the agent of Mr. Fernandez and 

did not embrace the field in which he was acting 
as editor of the newspaper . It is also to be noticed 
that Mr. Atre did not pubilsh any article of Mr. 
Fernandez, nor did he pubilsh any propaganda 
material." 


42 . P .115 - Biharisingh Thakur , the Deputy Chief Officer 
of the Municipal Council , Akola , stated that he blad not 
recevied any application from VHP for the Open Air Theatre 
for 8 -6 -1991, though he had heard that Acharya Dharmend 
raji Maharaj was to address the teeting . P . W . 11-Gajanan 
Ghate , who was the Chief Offiser ( Akola Municipal Council, 
stated that lie received an application on 5 - 6 -1991 from BJP 
for making the theatre available on 8 -6 - 1991 and the appli 
cation (Ex. 39 ) , was signed by Pawan Padia . Rs. 301 were 
received as rent and Rs. 200 as deposit, for which receints 
were issued . The carbon copies of the receipts , dated 7 - 6 - 91 , 
(Exhibits 40 and 41) were produced . According to bim , cven 
if the ineeting is not held , the amount of rent is not refunded 
but only the deposit is refunded . The denosit Rs. 200 was 
refunded to lawan Padia , Pawan Padia (R . W . 3 ) was in - charge 
of the election matters of ward No 9 and stated that many 
meetings had been held as a part of the election propaganda , 
hut the freeing addressed by Acharya Dharmendraji Maharaj 
was aijanged by VHP. He stated that he booked the Oren 
Air Theatre , because on 8 -6 - 1991 the meeting was to be 
addressed by the BJP leader Sikander Pakht . The information 
regarding the tour of Sikandar 3 khi was received on tele 
phone by fandit Kulkarni who hau irsked Pawan Padia to book 
the hall . Pawan Padia stated that he had announce this 
meeting and no entries were i ade about the telephone 
message which used to be received . The information re 
garding the cancellation of Sikanlar Bakht programme was 
: received at the last moment and he was informed of it bv 
Pandit Kulkarni on 8 -6 - 1991, 


Then again , it was observed in para - 50 that mere knowledge 
is not enough , and consent cannot be inferred from know 
ledge alone. In the present case either “ Sadhvi Rutam 
bhara or . Acharya Dharmendraji Maharaj • can be 
regarded as the agents of the respondent No. 1 , and there 
is no material to indicate that whatever either of them had 
said had been said in their capacity as the agents of the BJP or 
the respondent No . 1. They had their own views which they 
were propagating and merely because a person attended the 
mecting , where their views were being expressed . though 
knowledge of the views could be predicated , consent cannot 
Þe fastened on him merely from his presence at the meeting . 

39 . I, therefore , hold that though Sadhvi Rutambhara 
addressed a public meeting at Akola in May 20 , 1991. on . 
the grounds of Mungilal Bajoriya Vidyalaya , making an appeal 
to the voters to vote for the nesrondent No. 1 , on the 
ground of his religion , the appeal was not made with the 
consent cr connivance of the respondent, No. 1 or in order 
to further his prospects at the election . 


05.03 1992 : 


43. Shri Kolde urged that the story , that the meeting was 
to be addressed by Sikandar Rakht, was an invention , and 
When the application was made on 5 -6 - 1991 , what was in 
contemplation was only that meeting was to be addressed hy 
Acharya Dharmendraji Maharai. It vrald have been easy for 
the petitioner to produce docunenty evidence , viz ., - the 
advertisements in the newspapers esther by the BJP or the 
respondent No. 1 , that the meeting was to he addressed by 
Acharva Dharmendraji Maharaj, tv showing that the public 
Cilý regarding that meeting had been done on 5 . 6 - 1991 ; Of 
Sarlier, I was unlikely that if the meeting was to be addressed 
by Acharya Dharmendraji Maharai, mbicity would not have 
heen given to his speech by the BIP , or the respondent No. 1 . 
It was pointed out that no documentary evidence had been 
produces by the respodent No. 1 to show that the meeting 
was to be addresseed by Sikandar Bakhat and though it may 
have been cancelled later , Sikhandar Bakht s meeting could not 


40 . Issue No . 3 :- Before considering the other factors , it 
is necessary to understand what had been said by Acharya 
Dharmapdraji Maharaj in the meeting which he addressed . 
on 8 - 6 . 1991 ; In the beginning of the speech , though he pen . 
tioned several other parties , he did not refer to BJP . In that 
leng speech . he mentions that he people had not assembled 
ar the meeting for entertainment. kul with the resolve to : 


(1911- 53 (ij) ) 


TRY 4T 1747 HT 20, 1993/47 


29 , 1914 


469 


- - - 


- - - - - - - - 


- 


- 


- 


S 


. - - 


have tocn ardanged without any prior publicly. It must te 
foncmtore that the burden of establishing every materınl 
fact by cogent cvidence lay on the petitioner and merely 
becausc Acharya Dharmendraji Maharaj addressed the meeting 
for which booking of the theatre had earlier been 
made . It cannot be inferred that Acharya Dharmendraji 
Maboraj s meeting had been arranged by respondint No. 1, or 
hy the BJP . 

44 . Ashok Thakur ( P . W .27 ), as already stated , has spoken 
about the meeting having been arranged by the VHP Shri 
Bobde referred to the admission of the respondent No. 1, in his 
cross -examination , that he had consented to whatever Pawan 
Padiu did as a worker of the party , at the time of the election . 
However , from this statement, it cannot be inferred that 
Pawon Padia had booked the Open Air Theatre for the 
mesting to be aduressed by Acharya Dharmendraji Maharaj. 
The respondent No . 1 also stated that he got the informa 
tion regarding the proposed tour of Sikandar Bakht, four 
ways before the mceting i n the newspapers or by issuing hand 
biils . It was only on the midnight of 7 -6 - 1991, after return 
from the tour, that he was told about the cancellation of 
Sikandar Bakht s tour and he did not know if there was 
rubilicity about the cancellation of that tour . It is clear that 
Acharya Dharmendraji Maharaj was a leader of VHP which 
had cumulruction of Shri Ram Mandir at Ayodhya ag one 
of its cbjectives , and there is no material on record from which 
it could te infcrred that whatever he had been saying from 
public platform , was being done as an agent of respondent 
No. 1 or the BJP . He had his own independent identity , and 
unless positive evidence to show that all that Acharya 
D1, oncndraji Maharaj had said in the public meeting had 
the cercent of the respondent No . 1 , the statement of 
the arreal, he had made would not bind the respondent No. 1 . 

45 . Reference was made to the presence of the respondent 
No. 1 at this meeting. The respondent No. 1 stated that he 
had left Khamgaon in the morning and had come to Akola 
und had met several leaders and then went to the house of 
M18 . Tople and took her to the Circuit House where workers 
from the rural area hud gathered , and since Mrs . Tople wanted 
10 211€ d the meeting to be addressed by Acharya Dhar 
mendraji Maharaj, he dropped her at that place and then left 
for Shegaon . Mrs. Tople supports this version . The respon 
dent No . 1 s statement, that he left Mrs . Tople and then pro 
ceedod 10 Shegaon , is supported by Prakash Sharma ( R " .6 ) 
who had been working as the respondent No. 1 s driver 
during the period of clection and Satyanarayan Vyas ( R . W . 5 ) , 
a BJP worker. The latter stated that the respondent No . 1 
addressed the workers at 9 . 30 pm , on 8 -6 - 1991 at Shegaon 
and loft at 11 . 30 p .m ., for Akola . There was considerable 
criticism of the evidence of Prakash Sharma, because he did 
pot know to whom the car , which he was driving belonged . 
and had not mentioned the place where Mrs Tople had been 
leſt. Pulash was not the regular driver of the respondent 
No. 1 And Oliviously would not be interestctl in knowing 
whether the car , which he was driving, belonged to the res 
pondent No . 1 or not, nor would he care to say , unless he 
was a : kcu , where exactly Mrs . Tople was left on the res 
randen ! No . 1 s way to Shegaon . There is no reason for dis 
relieving the respondent No . 1 and Mds. Tople on this point. 


listening to the speech from the audience . Shri Palslikar, 
learned Counsel for the respondent No. 1, rightly urged that 
no witness was examined to establish the truih of the con 
tents of the press report and unless that was done , 
the mention of the presence of the respondent No . 1 at the 
meeling cannot assist the petitioner. Mrs. Tople was not in a 
position to say if the respondent No . 1 had come inside at 
the commencement of the speech , because there was a ruch 
and they had parted company at that place . 

47 , Sweshchandra Gautam ( P . W . 20 ) stated that his friend 
Pawan Padia told him , when he had been to the Municipal 
office , to complaint about the non supply of water, on # day 
prior to the meeting, that he had come for booking the 
Open Air Theatre and asked him to attend Acharya Dhar 
mendraji Maharaj s meeting . According to him , the respondent 
No . 1 and Pramilatai Toplc were present at the meeting on 
8 -6 - 1991. As already pointed out, Sureshchandra a name ap 
peared in an appeal in the Matrubhuori dated 10 -6 - 1991 
( Ex , 35 ) to vote for the petitioner, and though he denied 
that he was either a Congress worker and had made that 
appeal, it is apparent that his evidence , bcing that of a 
partisan witness , cannot be trusted . He does not attribute any 
statement to Pawan Padia that Acharya Dharmendraji Maha 
ray s meeting had been arranged by the BJP . 

48. Madhukar Kamble (P . W . 11 ), the General Sccretary of 
Congress ( I) for Akola , had attended the meeting and spoke 
about the presence of Partilataj Tople and the respondent 
No. 1 at meeting . He had himself not entered the place , as 
there was a facility of loud- speaker , and could not give 
names of BJP workers besides Mrs. Tople and the respon 
dent No. 1 who were present, and had not seen when after 
they had entered the compound , or whether respondent No. 
1 had left the place after leaving Mrs. Tople there . and then 
proceeded to Shegaon. Madhukas Kamble s evidence , there 
fore , does not show that the respondent No. 1 was present 
throughout the meeting addressed by Acharya Dharmendraji 
Maharaj, nor does it give a lie to the version given by tho 
respondent No . 1 in this respect. 

49 . It is obvious from the evidence of the e very witnesses 
that they had attended the meeting addressed by Acharya 
Dharmendraji Maharaj, though they did not share the idio 
logy of the BJP or the respondent No. 1. Nothing would , 
therefore, turn upon the mere presence of the respondent 
No . 1 even if he were to have attended the meeting and it is 
not established that whatever Acharya Dharamendraji Maha 
raj had spoken had the consent of the respondent No. 1 , 
There is , thus no evidene from which it can be safcty in 
ferred that the appeal by Acharya Dharmendrajit Maharaj 
to vote for the BJP or the respondent No. 1 on the ground 
of religion , had the consent of the respondent No. 1 , 1, there 
fore, hold that though in the meeting addressed by Acharya 
Dharmendraji Maharaj in the Open Air Theatre of the 
Municipal Council, Akola , on 8th June, 1991, an appeal was 
made 10 the voters to vote on the ground of ieligion h¢ 
did not it cither with the consent or connivance of the rest 
pondent No. 1 in order to further his prospects at the 
election . 

50 . Issue Nos, 4 and 5. - It follows that it has not been 
established that the respondent No . 1 committed a corrupt 
practice under section 123( 2 ), 123 ( 3 ) and 123(3A ) of the 
Act. Consequently , the election of the respondent No. 1 can 
not be set aside. 

51. In the result, the Election Petition fails and is dis 
missed . The petitioner shall pay the cost of the respon 
dent No. 1. The petitioner and the other respondents shall 
beur their own costs . 

By the Court 
Sd / - V . N . PARANIRE , Asstt . Registrar 

High Court Bombay at Nagpur 


46, Shaukat Ali ( P . W . 10 ) , Sub Editor of Matrubhumi, 
WE S examined in connection with the report of Acharya 
Dhuimandraji Maharaj s programme on 8 -6 - 1991. According 
to him , the Press Note of Acharya Dharmendraji Maharaj s 
programme was given from the copy furnished by VHP, but 
the wriginal was destroyed after seven days, which is being 

lied upon for showing that the BJP candidate Pandurang 
Phunukir and the District BJP President, Mrs. Tople, were 
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आदेश 


नई दिल्ली , 8 फरवरी, 1993 


प्रा . प्र . 70 . - निर्वाचन आयोग का समाधान हो गया है कि नीचे की सारणी के स्तम्भ ( 2 ) में यथा विनिदिष्ट 
विधान सभा के उप -निर्वाचन के लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन - क्षेत्र से हुमा है, स्तम्भ ( 4 ) में उसके सामने विनिर्दिष्ट 
निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तशीन बनाए गए नियम वारा अपेक्षित अपने 
निर्वाचन व्ययों का लेखा दाखिल करने में असफल रहा है ; 


और उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए या तो कोई कारण अथवा स्पष्टीकरण 
नहीं दिया है या उनके द्वारा दिए गए अभ्यावेदन पर यदि कोई हो विचार करने के पश्चात् निर्वाचन आयोग का यह समाधान 
हो गया है कि उनके पास उक्त असफलता के लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं है ! 


अतः अब , निर्वाचन आयोग उक्त अधिनियम की धारा 10- क के अनुसरण में नीचे की सारणी के स्तम्भ ( 4 ) में विनिर्दिष्ट 
व्यक्तियों को संसद के किसी भी सदन के या किसी राज्य /संघ राज्य - क्षेत्र की विधान सभा अथवा विधान परिषद के सदस्य चने 
जाने और होने के लिए प्रादेश की तारी से तोन वर्ष की कालावधि के लिए निरहित घोषित करता है । 


मारणी 


क्र . सं . निर्वाचन का विवरण 


निर्वाचन -क्षेत्र की 
क्र . सं . और नाम 


निर्वाचन लड़ने वाले अभ्यर्थी का नाम और पता 


गुजरात विधानसभा के लिए 155 - बाना 
उप -निर्वाचन 1991. 


श्री पटेल पलिभाई इब्राहिम भाई , स्थान और पोस्ट पिपालिया 

ता . वगरा जिला भड़ौष गुजरात । 


12. 


- - वही 


- - बही - - 


श्री पटेल इलियास इब्राहिम , स्थान और पो . पा , बोरासामनी 

ता . बाग्रा , जिला भड़ौच गुजरात । 


13. -- वही 


श्री पटेल मोहम्मद हुसैन अहमदभाई श्रीगोल ता . जम्ब स र 
जिला भड़ौच गुजरात । 


14. - -वही 


- - बही - - 


श्री बघेला विजयभाई बहेचार भाई खाली फालिया स्थान और पोस्ट 
प्राफिस पाशन ता . -जिला भड़ौच गुजरात । 


[सं . 76 /गुज . वि .स ./ 91 ( उप )/ 4942] 

प्रादेश से , 
बलवन्त सिंह , सचिव 


ORDER 
New Delhi , the 8th February , 1993 


notice or the Election Commission, after considering the 
representation made by him , if any, is satisfied that he has 
no good reason or justification for the said failure ; 


O . N. 70. - Whereas the Election Commission is satisfied 
that each of the contesting candidato specified in column (4 ) 
of the Table below at the Bye- Election to the Legislaive 

Assembly as specified in column ( 2 ) held from the consti 
tuency specified in column ( 3 ) against his name has failed 
to lodge any account of his election expenses as required 
by the Representation of the People Act, 1951 and the Rules 
made thereunder ; 


___ Now, therefore , in pursuance of section 10A of the said 
Act, the Election Commission hereby declares the person 
specificd in column (4 ) of the Table below to be disquali 
fied for being chosen as, and for being a member of either 
House of the Parliament or of the Legislative Assembly or 

Legislative Council of a State of Union Territory for a period 
of 3 years from the date of this order :--- 


And , whereas, the said candidate has cither not furnished 
any reason or explanation for the said failure even after due 


[ भाग II -खंड 3 ( ii ) ] 
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TABLE 


Si. Particulars of Election 
No. 


S . No , and Name of the Name and address of the contesting 
Assembly Constituency candidates 


2 


3 


155 -- Vagra 


11. Bye-Election to Gujarat Legislative 

Assembly , 1991. 


12. 


- do 


--- do 


13. 


-- do 


. - do 


Shri Patel Alibhai Ibrahimbhai, 
At & P . O . Pipalia , 
Tal. Vagra , 
Distt . Bharuch, 
Gujarat. 
Shri Patel Ilyas Ibrahim , 
At & P. O . Vorasamni, 
Tal. Vagra , 
Distt. Bharuch, 
Gujarat. 
Shri Patel Mohmad Husain 
Ahmedbhai, 
Shrigol Falia , Pathnai Bhagol, 
Tal. Jambusar , 
Distt. Bharuch, 
Gujarat. 
Shri Vaghela Vijayabhai 
Bahecharbhai , 
Khali Faliya , 
At. & P . O . Dashan, 
Tal. Distt. — Bharuch , 
Gujarat. 


14. 


- do 


- do 


[ No. 76 / GJ- LA/91 ( Bye )/ 4942)] 

___ By Order, 
BALWANT SINGH, Secy. 


और उपरिलिखित पैरा 2 में उन्नमित प्रभारी के प्रतिरिका कार्य भार 
नहीं प्रहण करेंगे । 


नई विल्ली, 26 फरवरी, 1993 
मा . म . 71.--- लोक प्रतिनिधित्व अधिनियम, 1950 ( 1950 
का 43 ) की धारा 130 की उपधारा ( 1 ) द्वारा प्रदत्त शक्तियों का 
प्रयोग करते हुए भारत निर्वाचन पायोग ने लक्षद्वीप संघ राज्य के प्रशासन 
के परामर्श से श्री वी . के . सिंह के स्थान पर श्री जी . एस . चीमा , 
आई . ए . एस ., प्रबंध निदेशक , लक्षद्वीप विकास निगम को कार्यभार 
प्रहण करने की तारीख से और अगले मावेशों तक लक्षवीप संघ राज्य 
क्षेत्र के लिए मुख्य निर्वाचन अधिकारी के रूप में नामित करना है । उन्हें 
निर्वाचन मायोग के अधीन निर्वाचनों से संबंधित संप राज्य क्षेत्र सचिवालय 
में निर्वाचनों से सम्बन्धित विभाग में सरकार के सचिव के रूप में पदाभिहित 
किया जाएगा । 


4. यवि श्री जी . एम . धीमा को पैरा 2 में उल्लिखित प्रभारों के 
प्रतिरिक्त प्रायोग की लिखित पूर्वानुमति लिए बिना किसी भी प्रकार का 
कोई प्रतिरिक्त प्रभार सौंपा जाता है तो इस मावेश की शर्तों के अनुसार 
श्री पीमा को ऐसा अतिरिक्त कार्य भार प्रहण करने की तारीख से मुख्य 
मिधिन पधिकारी लमवीप के पद से हटा दिया माना जाएगा और 
कोई अन्य प्रादेश न तो जारी किया जाएगा अपवा जारी करना मावश्यक 
समझा जाएगा । इसके पश्चात् मुख्य निर्वाचन अधिकारी के रूप में उनकी 
यूटियों और कृत्यों के निवार्हन में की गई सभी अथवा कोई भी कार्रवाई 
पप्राधिकृत , अधिकारिता सहित, नरित और भ्यर्थ तथा शून्य मानी जाएगी 
और उन्हें अपने प्रापको प्रमुशासनात्मक कायवाई के लिए प्रस्तुत करता 
होगा । 


2. प्रायोग ने मोट किया है कि श्री बीमा के पास प्रबंध निदेशक , 
लभतीप विकास निगम का प्रतिरिक्त कार्यभार है । प्रायोग लक्षदीप संभ 
राज्य के लिए पूर्णकालिक मुख्य निर्वाचन अधिकारी रखने के लिए पवार 
मही डाल रहा है क्योंकि मंच राज्य क्षेत्र में 2 से अधिक संसदीय निर्वाचन 
मेत नहीं है । 


3. श्री चीमा लक्षवीप के मुख्य निर्वाचन अधिकारी के रूप में कार्य 
करते हुए पायोग को लिखित पूर्वानुमति के बिना लक्षद्वीप सरकार के अधीन 


[ सं . 154/लक्षद्वीप/ 93] 

मादेश से, 
के . पी . जी . कुट्टी, सचिव 
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New Delhi, the 26th February , 1993 


3 . Shri Chimu while functioning as Chief Electoral Offi 
cer, Lakshadwecp , shall not hold without the prior written 
approval of the Commission , any additional charge whatso 
ever under the Government of Lakshadweep over and above 
the charges mentioned in paragraph 2 above , 


O . N , 71 . - In exercise of the powers conferred by sub 
section ( 1 ) of Section 13A of the Representation of the 
People Act , 1950 ( 43 of 1950 ), the Election Commission of 
India , in consultation with the Administration of Unjon 
Territory of Lakshadweep hereby nominates Shri G . S . Chima, 
IAŞ, Manuging Director, Lakshadweep Development Corpo 
ration , the Chief Electoral Officer for the Union Territory 
of Lakshadweep with effect from the date hc takvi over 
charge and until further orders vice Shri V . K . Singh , He 
will also be designated as Secretary to Government in the 
department dealing with elections in the Union Territory 
Secretary dealing with elections under the Election Commis 
sion . 


4 . If Shri G . S . Chima is entrusted any additional charge 
other than the charges mentioned in paragraph 2 above, 
without the prior written approval of the Commission , Shri 
Chima will stand removed from the office of the Chief Elec 
toral Officer, Lakshadeop from the date of assumption of 
any such additional charge in terms of this very Order and no 
other Order will, or need to be issued . All and any action 
taken by him thereafter in the discharge of his duties and 
functions as the Chief Electoral Officer shall be udauthorised , 
without jurisdiction non -est and null und void and he shall 
render himself liable to disciplinary action . 


2 . The Commission has noted that Shri Chima has addi 
tional charge as Managing Director , Lakshadweep Develop 
ment Corporation . The Commission is not insisting on a full 
time Chief Electoral Officer in the Union Territory of Laksha 
dweep art the Union Territory has not more than two Par 
liamentary Constituencics . 


INo. 154 /LKD /931 

By Order, 
K . P . G . KUTTY, Scy . 
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